TRAPLINE 18: SUBMISSION IN RESPECT OF THE CEAA COMPREHENSIVE STUDY REPORT FOR WUSKWATIM HYDROELECTRIC GENERATION PROJECT
A.
SUMMARY and REMEDY
Trapline 18 has new and important evidence that warrants:

· A referral of the Wuskwatim Hydro-electric Generation Project (“Wuskwatim component”) to a  review panel
, ensuring that the scope of the review includes impacts from the Manitoba Hydro Project (“MH Project”), being one integrated industrial hydro complex consisting of the Churchill River Diversion (“CRD”), Lake Winnipeg Regulation, and Nelson River Works and Operations --  of which the Wuskwatim component would be a part; or
· A determination that additional information is necessary or that there are public concerns that need to be further addressed, such that the federal authorities or the proponent must ensure that the necessary information is provided or actions are taken to address those public concerns – before any decision is made to approve this Project
. Such additional information is a comprehensive assessment of the effects from CRD, and potential cumulative effects from CRD combined with the Wuskwatim component, on Trapline 18 and the surrounding area – which in turn requires assessment of impacts from the MH Project as an integrated whole. 
The video evidence indicates that water does indeed flow from the CRD and Wuskwatim Lake south to Trapline 18 – contrary to evidence presented and relied on by Manitoba Hydro at the Manitoba Clean Environment Commission (“CEC”) hearings. This is, or should be, enough to indicate three things:
· There is a serious risk that neither the CEC, nor the federal government, nor the public have full and accurate information about the impacts on Trapline 18 and the surrounding area from the Project. Clearly, further investigation, assessment and information are required before any decision can be made.

· There is a serious risk that the focus of the environmental assessment has been far too narrow, as “system impacts”, or impacts beyond the immediate area surrounding Wuskwatim Lake and Nelson House, now appear far more likely yet were barely considered (despite an extensive motion brought by Pimicikamak and other repeated calls to do so). Again, clearly, further investigation, assessment and information are required before any decision can be made.

· There is a serious risk that if Hydro’s evidence was wrong in respect of effects on Trapline 18, in addition to the fact that no comprehensive environmental assessment of the MH Project has been undertaken to date such that Manitoba Hydro cannot know or purport to know the nature and extent of system impacts – that neither the CEC, nor the federal government, nor the public have full and accurate information about the impacts across the system and its affected environments. Again, clearly, further investigation, assessment and information are required before any decision can be made.  
Given the lack of understanding of impacts across the MH Project system, and given the now obvious risk that impacts are greater and more extensive than the CEC, the federal government and the public were led to believe, referral to a review panel is warranted.  If impacts are not properly investigated, assessed and understood, and if the Wuskwatim component is approved “blind” without key information, then there is a risk that the area south of Wuskwatim Lake “will become another large reservoir”
.
While the submissions made by Trapline 18 in the CEC hearings
 do assert the types of impacts evidenced by the video footage, the videos were not taken until the CEC hearings were closed and the CEC had issued its reports.
 Thus, there is no reference to the issues raised by this evidence, as herein, in the Comprehensive Study Report issued by the federal government. The fact that the issue of impacts on Trapline 18 was raised in the CEC hearings, and that neither Manitoba Hydro nor anyone called for further expert or other investigation into the assertions, means that it is procedurally appropriate for Trapline 18 to file this additional evidence now, and to require that the Minister call for a panel review on the basis of what the evidence implicates.  
B.
FACTS
Trapline 18 is a registered trapline in northern Manitoba, about 25 kilometres south of Wuskwatim Lake, where the Wuskwatim component is proposed to be built and operated. The trapline is estimated to cover about 450 square kilometers. The registered owner of Trapline 18 is Donald McIvor, a citizen of Pimicikamak, an indigenous nation in northern Manitoba. 

Trapline 18 provides video evidence, included with this submission, that waters from Wuskwatim Lake and the CRD component of the MH Project, flow south into the Ferguson Creek Watershed in which Trapline 18 is located. 
This water flow is likely not natural, and is a direct result of the significant re-engineering through CRD of major watersheds, river systems, and related environments. Where once the Burntwood River and Wuskwatim Lake would have had no or little impact on the Ferguson Creek watershed and Trapline 18 to the south, now, with regulated water flows and levels, including through the Augmented Flow Program permitting greater fluctuations, forced higher water levels are “overflowing” into the south. 

This water flow has caused and will continue to cause significant adverse environmental effects (s. 2(1))
 on:

· the lands, waters and plant and animal species in and of Trapline 18

· the social-economic condition of Donald McIvor and his family, in respect of being able to earn a livelihood from Trapline 18;

· the ability of Donald McIvor and his family to exercise their rights to harvest and pursue a fundamental aspect of their Cree culture, on Trapline 18

· the current use of lands and resources for traditional purposes by aboriginal persons.  

As a result of this, the Project – if approved -- is likely to cause further significant adverse environmental effects as above. 

This video evidence is further evidence of what Donald McIvor and his family have known and asserted since shortly after Donald McIvor Sr. (father of Donald and his brothers Norman and Greg) became the registered owner of the trapline in or about 1972: that system impacts from CRD have been and continue to be greater than is either understood or acknowledged by Manitoba Hydro. This knowledge and these assertions derive from traditional knowledge of indigenous people. 
The video evidence was gathered on a helicopter trip on July 26, 2005, and on a plane trip on September 30, 2005. 
This evidence directly contradicts the evidence of Manitoba Hydro at CEC hearings held pursuant to the harmonized environmental assessment of this Project. Manitoba Hydro relied on and presented a report prepared on July 4, 2003 by Dale Hutchison and Scott Campbell of Hydro’s Mitigation Department, and on an interoffice memo of the same date from Glen Cook, a development engineer with Hydro. This material is attached to this submission. 
It is submitted that Hydro’s “evidence” is, or could be, factually wrong. As was stated numerous times by numerous parties in the CEC hearings, Manitoba Hydro has never undertaken a comprehensive environmental impacts assessment of the MH Project as a whole, and thus it cannot know, or purport to know, the full nature and extent of impacts from and across the MH Project, which operates as one interdependent industrial complex. 
 Further, Manitoba Hydro has a history of being wrong when it comes to judging and sharing information about purported project impacts.
 Finally, Manitoba Hydro has a history of secrecy and failing to acquire or share important information, for which it was severely criticized by Justice Tritschler in his 1979 inquiry report.

C.
LAW

The Minister must refer the project to a review panel, in order to meet the purposes of the Act. 

4. (1) The purposes of this Act are

(a) to ensure that projects are considered in a careful and precautionary manner before federal authorities take action in connection with them, in order to ensure that such projects do not cause significant adverse environmental effects;

(b.3) to promote communication and cooperation between responsible authorities and Aboriginal peoples with respect to environmental assessment;

(d) to ensure that there be opportunities for timely and meaningful public participation throughout the environmental assessment process.
(2) In the administration of this Act, the Government of Canada, the Minister, the Agency and all bodies subject to the provisions of this Act, including federal authorities and responsible authorities, shall exercise their powers in a manner that protects the environment and human health and applies the precautionary principle.

Clearly, the evidence presented now, and the risks and issues it implicates, in addition to the fact that no comprehensive environmental assessment of the MH Project has been undertaken to date such that Manitoba Hydro cannot know or purport to know the nature and extent of system impacts – warrants a referral to a review panel to ensure consideration of the project in a careful and precautionary manner. 
In addition, Trapline 18 was deprived of meaningful participation in the CEC process, and in the harmonized environmental assessment review, in two ways:

· It requested $60,000 in participant funding from the CEC, including for the purpose of retaining experts to assess and verify its assertions of the impacts now evidenced in the videos, but was denied this and only awarded $20,000 (wholly insufficient for this purpose).

· It relied on aboriginal traditional knowledge in the CEC process, which was essentially disregarded as insufficient, possibly for not being in the nature of Western scientific knowledge. This disregard is contrary to s. 16.1 and the Honour of the Crown, a legally mandated duty to act with respect and in good faith in all dealings with aboriginal people
. 

In order to meet the purposes of cooperation, and meaningful participation, referral to a review panel is warranted now so as to provide this opportunity. 

In light of the above, a referral to a review panel is required in order to consider what is required to be considered pursuant to section 16 of the Act, including and especially the following, which are not and cannot be known at this time without a review that considers the MH project system impacts.
16. (1) Every screening or comprehensive study of a project and every mediation or assessment by a review panel shall include a consideration of the following factors:

(a) the environmental effects of the project, including the environmental effects of malfunctions or accidents that may occur in connection with the project and any cumulative environmental effects that are likely to result from the project in combination with other projects or activities that have been or will be carried out;

(b) the significance of the effects referred to in paragraph (a);…
It is or should be clear that the assertion in the Comprehensive Study Report that the Wuskwatim project is not likely to cause significant adverse environmental effects is one on which the federal government and the Minister cannot rely. Too much is not yet known, and the evidence provided by Trapline 18 indicates that things could well be other than as presented by Manitoba Hydro in the environmental assessment process. 
Not only is a vast environment at risk, but so is the exercise of aboriginal and treaty rights, and the Honour of the Crown in respect of its dealings with aboriginal people. The federal Crown, through the Minister and the responsible authority, has the opportunity to address and avoid these risks. We call upon the Minister to do so. 
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� Pursuant to sections 25 and 28 of the Canadian Environmental Assessment Act, S.C. 1992, c. 37: responsible authority requested Minister to refer to review panel; Minister makes such referral. Note that all further references or cites to sections are to sections of this Act. 





� Pursuant to s. 23(2).


� Quote from Greg McIvor in DVD included with this submission. 


� See, for example, transcripts from the CEC hearings for March 10 and 15, 2004 (cross examinations), May 26, 2004 (Trapline 18’s oral submissions), and June 9, 2004 (Trapline 18’s concluding comments). 


� Greg McIvor on behalf of Trapline 18 had requested $60,000 in participant funding to enable Trapline 18 to hire experts, including most likely a hydrologist and hydrogeologist, to undertake an investigation of the types of impacts asserted by Trapline 18. However, Trapline 18 was denied this funding, and was instead awarded only $20,000 which fell far short of enabling this type of expert investigation and reporting. 


� s. 2.(1) In this Act


"environmental effect" means, in respect of a project,


(a) any change that the project may cause in the environment, including any change it may cause to a listed wildlife species, its critical habitat or the residences of individuals of that species, as those terms are defined in subsection 2(1) of the Species at Risk Act,


(b) any effect of any change referred to in paragraph (a) on


		(i) health and socio-economic conditions,


		(ii) physical and cultural heritage,


		(iii) the current use of lands and resources for traditional purposes by 						aboriginal persons…





� See, for example, the extensive motion materials filed by Pimicikamak for a motion heard on September 30, 2003 for the CEC to broaden the scope of its review of the Wuskwatim component to ensure that it includes a review of all system impacts – since Wuskwatim would add to and affect these impacts and since they have not been assessed to date. These materials include a Notice of Motion, Factum, Reply, and several affidavits and exhibits all filed as part of the Motion Record. 


� Ibid.


� See references to and quotes from this report in ibid. 


� The relationship between aboriginal peoples and the Crown is governed by the Honour of the Crown. This honour is required to effect the purpose of s. 35 of the Constitution, which is the reconciliation of pre-existing aboriginal sovereignty with the assertion of Crown sovereignty. Clearly, only through honourable good faith dealing can such fundamental issues as competing or overlapping sovereignty and jurisdiction be reconciled. The relationship is ongoing (a marriage of sorts) and the Crown must thus act honourably at all times and in regard to all aspects of the ongoing relationship.


Put simply, Canada’s Aboriginal peoples were here when Europeans came, and were never conquered. Many bands reconciled their claims with the sovereignty of the Crown through negotiated treaties. Others…have yet to do so. The potential rights embedded in these claims are protected by s. 35 of the Constitution Act, 1982.


The honour of the Crown is always at stake in its dealings with Aboriginal peoples…. In all its dealings with Aboriginal peoples, from the assertion of sovereignty to the resolution of claims and the implementation of treaties, the Crown must act honourably. Nothing less is required if we are to achieve “the reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown”.  [emphasis added]


Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511 at paras. 25, 16 and 17, citing Delgamuukw v. British Columbia, [1997] 3 SCR 1010 at para. 186 and R. v. Van der Peet, [1996] 2 SCR 507 at para. 31. 


The Crown’s honour cannot be interpreted narrowly or technically, but must be given full effect in order to promote the process of reconciliation mandated by s. 35(1). 


Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 SCR 550 at para. 24.
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